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U.S. Customs Service 


Treasury Decisions 


(T.D. 79-5) 
Vessels in Foreign and Domestic Trades 


Delay in effective date for mandatory use of cargo declaration forms in connection 
with vessel arrivals or departures 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Delay in effective date for use of cargo declaration forms. 


SUMMARY: Treasury Decision 77-255 provided for the mandatory 
use as of September 1, 1978, of newly developed cargo declaration 
forms in connection with vessel arrivals or departures. Because a 
number of ocean carriers advised Customs that mandatory use of the 
forms as of September 1, 1978, would work a hardship on them, 
Customs agreed to delay the mandatory effective date until January 1, 
1979. This document extends the time for mandatory use of these 
forms until April 1, 1979, to allow time for consideration of a possible 
amendment to the Customs Regulations to simplify procedures 
relating to the reporting of bill of lading numbers of containerized 
cargo on one of the new forms and to give carriers additional time to 
comply with the new requirements. 


EFFECTIVE DATE: The use of the cargo declaration, Customs 
form 1302, and the cargo declaration outward with commercial forms, 
Customs form 1302—A, shall be mandatory as of April 1, 1979. 
FOR FURTHER INFORMATION CONTACT: Donald H. Reusch, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5706. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Treasury Decision 77-255, published in the Federal Register on 

October 25, 1977 (42 F.R. 56317), amended part 4, Customs Regula- 
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tions (19 CFR pt. 4), to provide for newly developed cargo declaration 
forms in connection with vessel arrivals or departures and to establish 
procedures for their use. 

The forms, the cargo declaration, Customs form 1302, and the 
cargo declaration outward with commercial forms, Customs form 
1302—A, follow a format developed by the Intergovernmental Maritime 
Consultative Organization, as modified by the International Chamber 
of Shipping. Their development implements an agreement made by 
the United States when it ratified the Convention of Facilitation of 
International Maritime Traffic to use standardized international forms 
in connection with vessel arrivals or departures to the extent that the 
forms satisfy U.S. legal requirements. The purpose of the new forms 
is to simplify paperwork without reducing effective Customs control 
over vessel movements. 

T.D. 77-255 provided for the use of the forms any time after 
October 25, 1977, and for their mandatory use as of September 1, 1978. 
However, a number of U.S. ocean carriers advised Customs that 
mandatory use of the forms as of September 1, 1978, would impose a 
hardship and requested that they be given additional time to comply 
with the new requirements. After consideration of these requests, by 
Treasury Decision 78-291, published in the Federal Register on 
August 18, 1978 (43 F.R. 36621), Customs delayed the effective date 
for mandatory use of the forms until January 1, 1979. 


REPORTING OF BILL OF LADING NUMBERS FOR CONTAINERIZED CARGO 


Section 4.7a(c)(2), Customs Regulations (19 CFR 4.7a(c)(2)), as 
amended by T.D. 77-255, provides that: (1) All bills of lading for 
inward foreign cargo shipped in containers shall be listed in numerical 
sequence on Customs form 1302; (2) the number of the container which 
contains the cargo covered by that bill of lading and the container seal 
number shall be listed opposite the bill of lading number; and (3) the 
number of any other bill of lading for cargo in that container also shall 
be listed immediately under the container and seal numbers. Therefore, 
for containers with merchandise covered by more than one bill of 
lading number, the same bill of lading numbers must be listed more 
than once on Customs form 1302. 

Because multiple listings of the same bill of lading number impose 
a burden on carriers without corresponding benefit to Customs, a 
simplified alternative is being developed to eliminate the need to 
report bill of lading numbers more than once on Customs form 1302. 
The alternative procedure, if adopted, will be the subject of an amend- 
ment to section 4.7a(c)(2), Customs Regulations, published in the 
Federal Register and the Customs But.errn in the near future. 
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REQUEST FOR FURTHER DELAY IN EFFECTIVE DATE 


Customs has been requested, on behalf of an association of U.S. 
ocean carriers, to delay further, until April 1, 1979, the mandatory 
date for use of the new forms. The delay is requested to permit con- 
sideration of the amendment to section 4.7a(c)(2), Customs Regula- 
tions, described above, and to provide carriers additional time to 
comply with the new requirements. 


DELAY IN MANDATORY EFFECTIVE DATE 


After considering this request, Customs is delaying the date for 
mandatory use of Custems form 1302 and Customs form 1302—A 
until April 1, 1979. No further extensions of the time for mandatory 
use of the forms will be granted. 


DRAFTING INFORMATION 


The principal author of this document was Mark Jenkins, Regula- 
tions and Legal Publications Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

Dated: December 21, 1978. 

R. E. Cuasen, 
Commissioner of Customs. 


(T.D. 79-6) 


Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the quar- 
terly rate published in Treasury Decision 78-382 for the following 
countries. Therefore, as to entries covering merchandise exported on 
the dates listed, whenever it is necessary for Customs purposes to con- 
vert such currency into currency of the United States, conversion shall 
be at the following rates: 


Norway krone: 
December 11, 1978 $0. 185185 
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Switzerland franc: 
December 11, 1978 $0. 590667 
December 12, 1978 . 589275 
December 13, 1978 . 586338 
December 14, 1978 . 592066 
December 15, 1978 . 593472 


(LIQ-3-0:D:E) 


Date: December 22, 1978. 


Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 





Decisions of the United States 
Customs Coutt 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 


Judges 


Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Fredrick Landis Nils A! Boe 


Senior Judge 
Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 


Customs Decisions 
(C.D. 4781) 


Wi.Lp HEERBRUGG INSTRUMENTS, INc. v. Un1TED STATES 


Motion for rehearing 
Court No. 72—2-00278 


Port of New York 


[Motion denied] 
Dated December 11, 1978 


Barnes, Richardson & Colburn (Richard C. King and Rufus E. Jarman, Jr. of 
counsel) for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (William F. Atkin, trial 
attorney), for the defendant. 
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RicHarpson, Judge: In this action the Government moves for a 
rehearing of the decision in C.D. 4767 decided September 14, 1978, 
wherein the court held that the imported phototubes were properly 
classifiable as alternatively claimed under TSUS item 708.80 as 
mountings for compound optical microscopes. The Government 
contends that the court overlooked the fact that at the trial the 
importer abandoned all claims as to phototube numbered 256539, and 
that as to this photetube the judgment ought at least be modified so as 
to affirm the liquidated classification of that phototube under TSUS 
item 708.89. 

The Government also contends that the court did not find it 
necessary to determine whether the phototubes were optical appli- 
ances and instruments within the meaning of item 708.89, but that 
it is necessary for the court to make such a determination as a predicate 
for determining that the tubes are mountings inasmuch as the terms 
“Optical appliances and instruments” and the terms “frames and 
mountings” are mutually exclusive terms. The Government further 
contends that the terms ‘frames and mountings” refer to articles 
which are nonoptical in nature. 

The importer opposes the motion in part. The importer argues that 
all claims as to phototube 256542, and not phototube 256539 as the 
Government claims, were abandoned at the trial; and the importer 
does not oppose the Government’s motion insofar as this phototube 
is concerned. As to all other phototubes, the importer argues that 
the presence of optical elements in an article does not preclude its 
classification as a mounting. 

The threshold question at the trial was not whether claims affecting 
any of the phototubes had been abandoned. The question was whether 
a particular phototube was involved in the importations before the 
court. The colloquy between the court and counsel on the matter 
dealt with phototube numbered 256542 and not phototube numbered 
256539 (R. 27). For the sake of expediency the importer was willing 
to waive any claims as to phototube 256542, and the Government’s 
posture as manifest in its pleading was that no phototube with that 
number was imported. 

An examination of all invoices supports the Government’s pleading 
allegation. Since no phototube bearing number 256542 was ever im- 
ported under the entries at bar, it follows that no classification was 
ever made as to such a tube under these entries. Consequently, it 
would be inappropriate for the court to now modify its judgment 
herein to sustain a nonexistent classification merely because the 
importer waived any claim as to merchandise which was never 
imported or classified under the involved entries. 





CUSTOMS 7 


With respect to the other numbered phototubes actually imported 
and classified, it is implicit in the court’s decision in C.D. 4767 that 
the court regarded the disputed phototubes as being by nature some- 
thing less than a complete and functional! end-use article which the 
terms ‘‘appliances” and ‘‘instruments” connote and, hence, that they 
are not, therefore, “Optical appliances and instruments” within the 
meaning of the superior heading to item 708.89. Thus, the court said 
in C.D. 4767, “‘* * * if the tube is part of any instrument * * * it is 
part of the host microscope.” (Italic added.) And in this posture the 
court went on in the opinion to conclude “that these phototubes fall 
squarely within the ambit of the term ‘mountings’ for compound 
optical microscopes under item 708.80,” it being apparent to the court 
that a compound optical microscope is a specific optical appliance or 
instrument, 

With respect to the Government’s contention that the terms 
“frames and mountings” refer exclusively to nonoptical articles, one 
searches its trial brief in vain for any statement indicative of such an 
argument. In fact, in its trial brief the Government argued to the 
contrary in its alternative posture. (See p. 36, defendant’s brief, where 
it states: ““* * * if the phototubes are not properly classified as 
optical appliances and instruments under item 708.89, they are 
properly classifiable as frames and mountings for compound optical 
microscopes under item 708.80, TSUS.’’) Also, arguments raised for 


the first time on rehearing are not properly before the court for con- 
sideration when prior opportunity existed during trial for the moving 
party to have adequately made its position known. Lunham v. United 
States, 1 Ct. Cust. Appls. 320, T.D. 31409 (1911). 

For the reasons stated, defendant’s motion for rehearing is denied 
in all respects. 


283-798—79 2 
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Appeals to United States Court of Customs 
and Patent Appeals 


AppEAL 79-8.— United States v. Reliable Chemical Company.—Pro- 
test Firep Prior to OrriciaL Notice or LiquipaTion— 
Morion to Dismiss ror Lack or JURISDICTION—MOTION TO 
SuspenD.—Appeal from C.R.D. 78-11. 


In this case plaintiff-appellee moved to suspend the action under 
a proposed test case. Defendant-appellant cross-moved to dismiss the 
action for lack of jurisdiction on the ground that the protest was 
prematurely filed. The protest was filed on July 22, 1975, and the 
bulletin notice of liquidation was made on July 25, 1975. However, 
defendant sends out a notice prior to the date of the bulletin notice 
which it characterizes as a “courtesy” notice, and plaintiff was in 
possession of this notice (form 4333—A) when it filed its protest. The 
Customs court viewed this notice as being a notice of liquidation 
sufficient to be protested under 19 U.S.C. § 1514 even though it was 
not the notice established by regulation in 19 CFR § 159.9 (1975) 
pursuant to 19 U.S.C. § 1500. Defendant’s motion to dismiss the 
action was denied; plaintiff’s motion to suspend the action under 
court No. 73-10-02963 was denied. (The motion to designate court 
No. 73-10-02963 as a test case was also denied.) Defendant’s motion 
for rehearing was denied; defendant was permitted to proceed in the 
dispute by way of an interlocutory appeal by order of the Customs 
court dated October 11, 1978. Defendant’s petition seeking leave to 
appeal orders of the Customs court dated July 26, 1978 (C.R.D. 78- 
11) was granted by the Court of Customs and Patent Appeals on 
November 8, 1978. 

It is claimed that the Customs court erred in failing to hold that the 
only legal date of liquidation was the date that appeared on the 
bulletin notice of liquidation which was posted at the port of entry on 
July 25, 1975; in finding and holding that a courtesy notice of liquida- 
tion, which is mailed to the importer prior to the actual and legal 
notice of liquidation at the port of entry, constitutes notice of liquida- 
tion within the intendment of 19 U.S.C. §§1500 and 1514 and 19 
CFR § 159.9 (1975); in finding and holding that the protest encom- 
passed by this action was not shown to be prematurely filed, even 
though it was filed prior to the date of the posted bulletin notice of 
liquidation, as it was filed after the mailing and/or receipt of the 
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courtesy notice of liquidation; in failing to dismiss a protest prior to 
liquidation, in violation of the language and intent of 19 U.S.C. 
§§ 1500 and 1514, and the jurisdiction predicate of 28 U.S.C. § 1582. 


AppEAL 79-9.—United States ». Exxon Corporation, Chevron Oil 
Co.—PertrroLteuM Derivative Known as Moror ALKYLATE— 
Moror Furr—Narutrea—TSUS. Appeal from C.D. 4772. 


In this case a petroleum derivative known as motor alkylate, a 
naphtha used as a blending stock in the manufacture of certain motor 
fuel, was classified as motor fuel under item 475.25, Tariff Schedules 
of the United States, and assessed with duty at the rate of 1.25 cents 
per gallon. The Customs court held that the merchandise was properly 
classifiable as claimed by plaintiffs-appellees as naphthas, derived 
from petroleum, shale oil, natural gas, or combinations thereof (ex- 
cept motor fuel), under item 475.35 and dutiable at 0.25 cent per 
gallon. 

It is claimed that the Customs court erred in finding and holding 
that the imported merchandise is properly classifiable under item 
475.35, supra; in not finding and holding that the merchandise is 
properly classifiable under item 475.25, supra. 





International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appendedjnotices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. Cuasen, 
Commissioner of Customs. 


('TA-203-5] 
Stainless Steel and Alloy Tool Steel 
Notice of investigation and hearing 


Investigation instituted —Following receipt of a petition on Novem- 
ber 30, 1978, filed by the Tool and Stainless Steel Industry Committee 
and the United Steelworkers of America, AFL-CIO, the U.S. Inter- 
national Trade Commission on December 11, 1978, instituted an in- 
vestigation under section 203 (i) (2) and (i)(3) of the Trade Act of 1974 
for the purpose of gathering information in order that it might advise 
the President of its judgment as to the probable economic effect on 
the domestic industry concerned of the termination of import relief 
presently in effect with respect to the stainless steel and alloy tool 
steel provided for in items 923.20 through 923.26, inclusive, of the 
appendix to the Tariff Schedules of the United States. Import relief 
presently in effect with respect to such articles is scheduled to termin- 
ate at the close of June 13, 1979, unless extended by the President. 
The relief is provided for in Proclamation 4445 of June 11, 1976, 
(41 F.R. 24101), as modified by Proclamation 4477 of November 16, 
1976 (41 F.R. 50960), Proclamation 4509 of June 15, 1977 (42 F.R. 
30829), and Proclamation 4559 of April 5, 1978 (43 F.R. 14433). 
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INTERNATIONAL TRADE COMMISSION NOTICES 15 


Public hearing ordered——A public hearing in connection with this 
investigation will be held in Washington, D.C., at 10. a.m., e.s.t., 
on Tuesday, March 6, 1979, in the hearing room, U.S. International 
Trade Commission Building, 701 E Street NW. Requests for appear- 
ances at the hearing should be received in writing by the Secretary 
to the Commission at his office in Washington no later than noon on 
March 1, 1979. 

Suggested prehearing procedures.—To facilitate the hearing process, 
it is requested that persons wishing to appear at the hearing submit 
prehearing briefs enumerating and discussing the issues which they 
wish to raise at the hearing. Such prehearing briefs should be sub- 
mitted to the Secretary of the Commission no later than the close of 
business Monday, February 26, 1979. The Secretary will make copies 
of such briefs available to the public. While this does not prohibit 
submission of prepared statements in accordance with section 201.12(d) 
of the Commission’s rules of practice and procedure (19 CFR 201.12 
(d)), it would be unnecessary to submit such a statement if a pre- 
hearing brief is submitted instead. Any such statements will, of course, 
be made a part of the transcript. Oral presentations, however, should, 
to the extent possible, be limited to issues raised in the prehearing 
briefs. 

Prehearing conferences will be held on Tuesday, February 12, 1979, 
at 10 a.m. and Friday, March 2, 1979, at 10 a.m. in room 117 of the 
USS. International Trade Commission Building. 

Persons not represented by counsel or public officials who have 
relevant matters to present may give testimony without regard to the 
suggested prehearing procedures outlined above. 

Inspection of petition—The petition filed in this case is available 
for public inspection at the Office of the Secretary, U.S. International 
Trade Commission, and at the New York City office of the U.S. 
International Trade Commission located at 6 World Trade Center. 

By order of the Commission: 

Issued: December 19, 1978. 

KENNETH R. Mason, 
Secretary. 


(A.A1921-192) 
Silicon Metal From Canada 


Notice of investigation and hearing 


Having received advice from the Department of the Treasury on 
December 5, 1978, that silicon metal from Canada is being, or is 
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likely to be, sold at less than fair value, the U.S. International Trade 
Commission, on December 15, 1978, instituted investigation No. 
AA1921-192 under section 201(a) of the Antidumping Act, 1921, as 
amended (19 U.S.C. 160(a)), to determine whether an industry in 
the United States is being, or is likely to be injured, or is prevented 
from being established, by reason of the importation of such mer- 
chandise into the United States. For the purposes of its determination 
concerning sales at less than fair value, the Treasury Department 
defined “silicon metal” as silicon metal, unwrought, containing by 
weight not over 99.7 percent pure silicon; and alloys of silicon metal, 
unwrought, containing by weight 96 percent or more but less than 
99 percent silicon. 

Hearing—A public hearing in connection with the investigation 
will be held on Tuesday, January 23, 1979, in the Commission’s 
hearing room, U.S. International Trade Commission Building, 701 E 
Street NW., Washington, D.C. 20436, beginning at 10 a.m., e.s.t. 
All persons shall have the right to appear in person or by counsel, to 
present evidence and to be heard. Requests to appear at the public 
hearing, or to intervene under the provisions of section 201(d) of 
the Antidumping Act, 1921, shall be filed with the Secretary of the 
Commission, in writing, not later than noon, Tuesday, January 16, 
1979. 

By order of the Commission. 


Issued: December 18, 1978. 


Kenneti R. Mason, 
Secretary. 
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